




—

7 (1995) (hereinafter the “D.C. Same

Sex Marriage Preclusion” or “the Preclusion”)—

2009 (“Equality Act”). Applying the Preclusion as the Rigsby Order does to prevent the parties’ 

year period of the parties’ 

not only leads to a troubling practical result (grossly distorting the court’s ability to 

the District’s unconstitutional marriage ban back 

related “facet of the legal and social order” and, in light of the “long history 

sex] relationships,” “disrespect[ing] and  subordinat[ing]” gays and 

“retroactiv ” While the 

plicated where “new” constitutional 

“new” 



grounds, laws and legal regimes that restrict the “fundamental right” of marital choice by 

that the parties’ non

categorical “impediment” to the establishment of a common law

The Rigsby Order takes its “impediment” 



“unlawful” until 

— — “ ”

and declare the relationship “unlawful” because of its lack of conformity to an unconstitutional 

block the parties’ enjoyment of an important “facet” of marriage, works its own Due Process 

, the court’s posed retroactivity question is 

—

application is fully supported by the Supreme Court’s retroactivity doctrine, 

                                                           



to Due Process, it reached its conclusion by carefully analyzing the “right to marry”—

“fundamental,” 

—

at 2062 (“ did not ask about a ‘right to interracial 

marriage’; did not ask about a ‘right of inmates to marry’; and 

a ‘right of fathers with unpaid child support duties to marry.’ Rather, each case inquired about 

excluding the relevant class from the right.”). In analyzing the scope of the right, the 

Court identified “four principles and traditions [that] demonstrate that the reasons marriage is 

sex couples.” 



—

—

“consign [them] to an instability” in the “legal and social” treatment of their relationship that 

the Supreme Court called “intolerable.” 

—

’s claim—

as it was in the class identity of the affected individuals. The Court spoke of the “interlocking 

nature” and “synergy” between Due Pr





“just result” 

time in this city’s

                                                           

as gay. Jeremy Peters, “The Gayest Place in 
America?,” New York Times, Nov. 13, 2015. Nationally, roughly half the adult population is 

, Stephanie Hanes, “Why so many Americans are unmarried?,” CS Mo

, Frederick Hertz, “Divorce & Marriage Rates for Same Sex Couples,” The Huffington 



“Retroactive Applied” Both to the Rigsby Order and to the 
Full Extent of the Parties’ Relationship

Most of the Supreme Court’s case law concerning the “retroactive application” of its 

constitutional precedent has focused on the criminal context, in particular whether “new” 

323, 327 (1980) (referring to “the welter of case law that has developed in this area”), it became 

much simpler with respect to the first two categories following the Supreme Court’s decision in 

ly holding that “a new rule for the conduct of criminal prosecutions 

final.” 479 U.S. at 328. 

the question of whether the same “per se” rule applied to “new” 

member plurality of the Court tried to say the answer was “no.” 

(“Although the Court has recently determined that ne

decisions in the civil context ‘continues to be governed by the standard announced in 

’”). A four



, principles “of 
public policy and of private peace” dict

by a court of law, ‘simple justice,’ requires 
a ‘new’ rule, be evenhandedly applied.

to the nature of Justice Scalia’s concurrence in “the dissent rather than the 

plurality” in 

“

.” 

ban against “selective application of new rules.” 479 U.S. at 323. 
Mindful of the “basic norms of constitutional adjudication” that 



criminal cases, we can scarcely permit “the substantive law [to] shift 
and spring” according to “the particular 
parties’] claims” of actual relian

the admonition that “[t]he Court has no more constitutional 

law or to treat similarly situated litigants differently.” 

a “

” will be applied in any non

“[i]

.” 

                                                           

and concluded, under it, that “because the opinion ‘did not reserve the 
question whether its holding should be applied to the parties before it’ and, in fact, the ruling 

, the court must follow ‘the normal 
rule of retroactive application in civil cases.’” 



case apply the common law marriage doctrine on precisely equal terms to the parties’ same

, there was a lawful “impediment” to common law consecration of the marriage during 

must be “no.” 

rties’ rights today. 

under this “ .”

, at *4 (“

”); 

, that the parties’ same
recognized as common law marriage notwithstanding Pennsylvania’s prohibition of 



, that the parties’ same
recognized as common law marriage and that “[t]o deny a Common Law Marriage to Ms. 

to opposite sex spouses” and would thus “deny them the Due Process and Equal 
Protection guaranteed them under the Constitution.” (¶¶ 30

, that the parties’ same
1990 would be recognized and that “the surviving spouse is entitled to all the spousal 

Commonwealth of Pennsylvania.” 

, that the parties’ same
be recognized as a “valid and enforceable marriage.” 

attached as Exhibit A to Plaintiff’s Opposition to Defendant’s Motion to Dismiss dated 



dismissed as moot an appeal of a district court's holding that Plaintiff Hard “was a 
‘surviving spouse’ under Alabama law even though his partner died prior to 

sex marriages.” 

, “foun

California.” 

“Numerous state courts and agencies .

decision,” specifically stating that the clerk had “sought an opinion from 
the Tarrant County Criminal District Attorney on this same issue” and that the district 
attorney “agree[d] with the position.” 

“On April 1 — —
dismissed the Attorney General’s mandamus petition as moot” in a government challenge 

sex marriage license in February 2015, thereby “appl[ying] 
ly to validate the February 2015 marriage.” 

“In another Texas case,” the City of Houston appealed a state district court order 
temporary injunction prohibiting the City “from furnishing benefits to persons who are 

to City employees of the same sex,” based on the state’s 
sex marriage ban; “while the case was pending, the Supreme Court decided 

ppeals reversed the trial court’s injunction.” 

of the Lambda amicus notes that the following “pending divorce cases involving marriages of 

sex couples” have been “permitted to proceed after the Supreme Court’s decision in 

”: 



—

ans prevailing in the past could legitimately act as “impediments” to the 

rief “cases that either did or did not retroactively apply the Supreme Court’s 

[], which invalidated Virginia’s miscegenation statute, to inter

decision.” 

possibly continue to apply as an “impediment” to a common law marriage 



deceased second wife’s heirs challenged the distribution of a husband’s estate entirely to 

with the argument “as a member of the white race, [his father] Martin Dick's

the provisions of [Oklahoma law].” at 297. Citing “recent decisions of the Supreme 
”—

—the court concluded that “the marriage of Martin Dick and Nicey Noel Dick was 
valid, regardless of the racial ancestry of either party to the marriage,” and that this 
conclusion fully obviated the son’s challenge, leaving “no need for 
itself to any other question presented by this appeal.” 

husband’s heirs on two grounds: that an attempted divorce of a previous spouse 

validity of the divorce had not been established, but stated that “in view of th

marriage between the Lewises.” 306 F. Supp. 1177, 1183 (N

“Assuming the validity of the divorce and further assuming tha

law marriage in the State of Texas.” 

“
[the Hearing Examiner’s] 

violative of the Mississippi criminal law.” 290 F. Supp. 200, 202

“

standards.” 
“the Hearing Examiner's conclusion that the 

was largely vitiated by” 
“the presumption which exists in the Mississippi jurisprudence in favor of the validity of 

a subsequent ceremonial marriage.” 



Recognition of “Illegal” Slave Marriages As Legitimate Common Law Marriages

’s 

                                                           

1892) (recounting that even prior to emancipation, slaves in Tennessee could enter into a “de 
facto” marriage and that the inability of a slave to enter into a contract was not a legal 



theless, slaves “married” 

                                                           

used solemnize slave “marriages”); Lea VanderVelde & Sandhya Subramanian, 

The Return of the Ring: Welfare Reform’s Marriage Cure as the Reviva



– xas, the 1869 Constitution “

.” 

married the plaintiff’s mother, also a 

decedent’s sole heir based on the slave marriage. The court ruled for the plaintiff, reasoning as 

182 of the Civil Code of 1825 provided: “Slaves cannot marry 

produce any of the civil effects which result from such a contract.” 

‘legal and valid by the 

                                                           

stipulated that “all color 
persons” in the District who recognized each other as man and wife prior to the law were now 

 



act among free persons.’ 

emancipation, they continued to cohabit until Henrietta’s death in 1894, but no legal marriage 

ceremony was ever performed. Before Henrietta’s death, without plaintiff’s consent, she conveyed 

court was confronted with a contest between decedent’s children from a slave marriage during 

prior “slave marriage.”  

deserve the same “retroactive” recognition and legal 



must be “applied” retroactively 

to impede recognition by this court of the parties’ common law marriage

a “grave and continuing” Due Process and Equal Protection in the present day administration of 




